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THE LIMITS OF STATE SEPARATION OF




Interstate compacts are a longstanding and increasingly important
mechanism for establishing, managing, enforcing, and coordinating
regulation. Compacts address an array of issues, including political
boundaries, common resource allocation, and environmental
regulations, reflecting the need to deal with the state and local
regulatory approach cooperatively and providing uniformity in
approaches to many regulatory problems without locking states into a
federal solution. Since Congress must approve such compacts,' states
entering into compacts typically do so against the backdrop of some
federal law. Yet federal law rarely speaks to which branch of
government within a state-the executive or legislative-has the power
to negotiate compacts on behalf of a state.
In this Essay, I address the question of which branch of state
government ought to have the authority to negotiate interstate
compacts-a question of state separation of powers. Recent case law
interpreting the Wisconsin Constitution in the context of Indian
gambling compacts provides a particularly fertile ground for exploring
this question, as it illustrates how courts are struggling to find a way to
allow state executive officials greater autonomy to negotiate interstate
compacts. Part II illustrates how traditional notions of separation of
powers under state constitutions can be understood to pose a barrier to
executive branch negotiation of interstate compacts, using a recent
Wisconsin case as a springboard for discussion. Part III illustrates how
* Harry M. Walborsky Professor and Associate Dean for Research, Florida State
University College of Law. Email: jrossi@law.fsu.edu. Thanks to Christie Bredahl and Brad
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1. "No State shall, without the Consent of Congress ... enter into any Agreement or
Compact with another State ... " U.S. CONST. art. I, § 10, cl. 3.
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Wisconsin courts have found this approach unsatisfactory and discusses
how later cases in Wisconsin and elsewhere have looked to Contract
Clause 2 principles to override traditional state separation of powers
concerns. I argue that Contract Clause principles are an unsatisfactory
way of resolving concerns with the state allocation of powers to
negotiate compacts, for both legal and policy reasons.
The Essay concludes in Part IV by arguing that, to date, Wisconsin
courts have used an isolationist interpretive method to address the
problem. As an alternative, I propose that courts interpret the
separation of powers provisions of state constitutions in the context of
the federal programs states may be furthering when they enter into
interstate compacts. Specifically, by drawing on implied preemption
principles under the Supremacy Clause of the U.S. Constitution,3 courts
could adequately address state separation of powers problems in this
area. Where Congress has indicated some preference for compacts and
has authorized states to enter into compacts, I propose a presumption of
state executive authority to negotiate compacts on behalf of the state.
Where a state legislature has not specifically prohibited the executive
from negotiating a compact in a regulatory area, this presumption would
authorize the executive to act on behalf of the state subject to
disapproval by the state legislature.
II. PANZER V. DOYLE: SEPARATION OF POWERS AS THE MODEL FOR
DEFINING COMPACT AUTHORITY
States extend their regulatory authority to gambling activities on
Indian reservations through the negotiation of interstate compacts with
semi-sovereign tribes. In the landmark case of California v. Cabazon
Band of Mission Indians, the U.S. Supreme Court indicated that state
laws may be applied on tribal reservations only where Congress so
2. "No State shall enter into any Treaty, Alliance, or Confederation; ... pass any Bill of
Attainder, ex post facto Law, or Law impairing the Obligation of Contracts .... ." U.S.
CONST. art. I, § 10, cl. 1. State constitutions, such as Wisconsin's, frequently contain a similar
provision. See, e.g., WIS. CONST. art. I, § 12 ("No bill of attainder, ex post facto law, nor any
law impairing the obligation of contracts, shall ever be passed .... ).
3. The Supremacy Clause of the U.S. Constitution states, in relevant part:
This Constitution, and the Laws of the United States which shall be made
in Pursuance thereof; and all Treaties made, or which shall be made,
under the Authority of the United States, shall be the supreme Law of the
Land; and the Judges in every State shall be bound thereby, any Thing in
the Constitution or Laws of any State to the Contrary notwithstanding.
U.S. CONST. art. VI, cl. 2.
[90:721
2007] SEPARATION OF POWERS & INTERSTATE COMPACTS 723
provides.4 The Court stated, "if the intent of a state law is generally to
prohibit certain conduct," the state can apply its law on reservations,
"but if the state law generally permits the conduct at issue, subject to
regulation, it must be classified as civil/regulatory" and Congress "does
not authorize its enforcement on an Indian reservation."5  In other
words, "[t]he shorthand test is whether the conduct at issue violates the
State's public policy."6  Following this decision, Congress passed the
Federal Indian Gaming Regulatory Act ("IGRA"), allowing states to
regulate or prohibit Class III gaming activities,7 which include lotteries,
pari-mutuel on-track betting, and casino games such as blackjack,
roulette, craps, keno, and slot machines Under the federal statute,
such activities are lawful on Indian lands only to the extent they are
"located in a State that permits such gaming for any purpose by any
person, organization, or entity."9
However, the IGRA does not speak to which specific branch of
government-the legislative or executive-has the authority to
negotiate compacts with Indian tribes regarding Class III gaming. This
issue has been the topic of much litigation regarding state gambling
compacts with Indian tribes-an issue that has important issues for state
governments given the increasing size and significance of gambling
revenue in state budgets. Wisconsin's case law has oscillated on the
topic, but proves instructive for other state courts addressing the
constitutionality of gaming compacts.
In Panzer v. Doyle, the Wisconsin Supreme Court held that
separation of powers principles under the Wisconsin Constitution bar
the state's governor from making commitments pursuant to interstate
compacts with Indian tribes regarding gambling. ° In Wisconsin, 1987
constitutional amendments authorized pari-mutuel on-track betting and
a state-wide lottery, changing a provision of the Wisconsin Constitution
4. 480 U.S. 202,207 (1987).
5. Id. at 209.
6. Id.
7. 25 U.S.C. § 2710(d)(1)(B) (2000). Other activities are regulated by Indian tribes or by
tribes along with the National Indian Gaming Commission. Id. § 2710(a)(1) (Class I activities
are under the exclusive jurisdiction of Indian tribes); id. §§ 2710(a)(2), 2706(b)(1) (Class II
activities are under the jurisdiction of Indian tribes and monitored by the National Indian
Gaming Commission).
8. See id. §§ 2703(6), (7)(B), (8) (defining Class III gaming); see also WIS. STAT. §
562.057 (2005-2006) (defining Class III gambling).
9. Id. § 2710(d)(1)(B).
10. 2004 WI 52, 64, 271 Wis. 2d 295, 64, 680 N.W.2d 666, 64, overruled in part by
Dairyland Greyhound Park, Inc. v. Doyle, 2006 WI 107,719 N.W.2d 408.
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that prohibited the state legislature from authorizing "any lottery.""
These provisions created confusion regarding what, exactly, would be
considered a "lottery," but a 1990 state attorney general interpretation
determined that the Wisconsin Constitution did not prohibit casino-type
games. 2 The attorney general further elaborated that "it is not my
responsibility to establish the public policy on gambling in
Wisconsin .... [The] policy as it relates to gambling is within the role,
,,13
responsibility and ability of the Legislature to address ....
This opinion was the political "hot potato" 14 that set the stage for the
dispute in Panzer v. Doyle. It purported to preclude the state from
agreeing to casino-type gambling for Indian tribes without explicit
approval by the state legislature. 5 A month after the attorney general's
opinion was issued, the legislature approved a bill that gave the
governor the authority to negotiate and enter into gaming compacts
with Indian tribes. 16  Both houses of the legislature rejected
amendments to this bill that would have required the legislature to ratify
any compacts before they became effective. 7 In Lac du Flambeau Band
of Lake Superior Chippewa Indians v. Wisconsin, a federal court read
the IGRA to incorporate Cabazon, concluding that "the state is
required to negotiate with [the] plaintiffs [Indian tribes] over the
inclusion in a tribal-state compact of any activity that includes the
elements of prize, chance and consideration and that is not prohibited
expressly by the Wisconsin Constitution or state law."'' 8 In other words,
under this case, activities that Wisconsin law does not prohibit constitute
the floor for purposes of the state's obligation to negotiate compacts
regarding these activities.
By June of 1992, Wisconsin Governor Tommy Thompson had
reached compact agreements with all eleven federally recognized tribes
11. As originally enacted, this section of the Wisconsin Constitution stated, "The
legislature shall never authorize any lottery, or grant any divorce." WIS. CONST. art. IV, § 24
(amended 1965, 1973, 1977, 1987, 1993, 1999).
12. Panzer, 2004 WI 52, 17, 271 Wis. 2d 295, 17, 680 N.W.2d 666, 17.
13. Id. J 18, 271 Wis. 2d 295, 18,680 N.W.2d 666, 18 (quoting 79 Op. Wis. Att'y Gen.
14, 31 (1990)).
14. Id. 19, 271 Wis. 2d 295, 19,680 N.W.2d 666, 19.
15. Id., 271 Wis. 2d 295, 19,680 N.W.2d 666, 19.
16. Id., 271 Wis. 2d 295, 1 19, 680 N.W.2d 666, 19. Section 14.035 of the Wisconsin
Statutes provides in full: "The governor may, on behalf of this state, enter into any compact
that has been negotiated under 25 U.S.C. 2710(d)." WIS. STAT. § 14.035 (2005-2006).
17. Panzer, 2004 WI 52, % 19, 271 Wis. 2d 295, 19, 680 N.W.2d 666, 19.
18. 770 F. Supp. 480, 488 (W.D. Wis. 1991) (citing California v. Cabazon Band of
Mission Indians, 480 U.S. 202 (1987)).
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in the state. 9 Some of these agreements included electronic games of
chance, blackjack, and pull-tabs or break-open tickets.20 The compacts
were generally effective for a period of seven years and would
automatically be renewed for five-year terms unless one of the parties
served written notice within 180 days prior to the end of the compact
term. 2' In 1993, however, the state again amended its constitution by
changing the prohibition on the legislature authorizing any "lottery" to
provide that "'[e]xcept as provided in this section, the legislature may
not authorize gambling in any form."'"z  The amendments contained
very detailed language, including language that prohibited games such
as blackjack.'
In 2003, Governor Jim Doyle agreed to new amendments to one of
the gaming compacts. 24 The amended compact cleared the way for a
tribe to conduct many games that had "never been legal in Wisconsin,
such as keno, roulette, craps and poker., 21 It also waived sovereign
immunity "to the extent the State... may do so pursuant to law." 26 The
amendments not only extended the scope of tribal gambling in the state
but also extended the compacts indefinitely.27 The majority leader of
the state Senate and the speaker of the General Assembly (both of
whom had supported earlier legislation giving the governor the
authority to negotiate compacts)"8 sued, alleging that the governor
lacked inherent or delegated powers under separation of powers to
negotiate the amendments to the compacts.
In Panzer v. Doyle, the Wisconsin Supreme Court embraced a strong
notion of state legislative supremacy in disputes surrounding interstate
compacts-effectively precluding state executives from making binding
compacts unless the legislature approves the compact ex post, even
where the legislature has authorized the executive to negotiate compacts
ex ante. To begin, the court reasoned that federal law would not
preempt any limits Wisconsin's constitution imposed on the governor's
19. Panzer, 2004 WI 52, 1 25, 271 Wis. 2d 295, 1 25,680 N.W.2d 666, 25.
20. Id., 271 Wis. 2d 295, 1 25, 680 N.W.2d 666, T 25.
21. Id. 26, 271 Wis. 2d 295, 26,680 N.W.2d 666, 1 26.
22. Id. 29, 271 Wis. 2d 295, 29, 680 N.W.2d 666, 29 (quoting WIs. CONST. art. IV,
§ 24(1) (emphasis added)).
23. Id. T91 30-31, 271 Wis. 2d 295, 11 30-31, 680 N.W.2d 666, 1 30-31.
24. Id. 1 33, 271 Wis. 2d 295, 33, 680 N.W.2d 666, T 33.
25. Id. 91 34, 271 Wis. 2d 295, 1 34, 680 N.W.2d 666, J 34.
26. Id. 37, 271 Wis. 2d 295, 1 37,680 N.W.2d 666, 37.
27. Id. 1 35, 271 Wis. 2d 295, 91 35, 680 N.W.2d 666, 91 35.
28. Id. 91 192 n.111, 271 Wis. 2d 295, 91 192 n.111, 680 N.W.2d 666, 1 192 n.111.
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authority to adopt binding compact provisions. The IGRA states that
Class III gaming activities shall be lawfully conducted on Indian lands
only if such activities are "located in a State that permits such gaming
for any purpose by any person, organization, or entity." 29 The majority
in Panzer interpreted this statutory language to mean that the state must
expressly allow each specific type of Class III gaming prior to any tribe
conducting that particular activity. ° Under the majority's "ceiling"
interpretation of the IGRA, the state may negotiate only over gaming
that is explicitly permitted by state law.31  Although several cases
support this "ceiling" approach,32 which is based on the premise that the
IGRA supersedes the Cabazon criminal/prohibitory-civil/regulatory
analysis, it is inconsistent with Cabazon33 and other cases, including Lac
du Flambeau,m Lac Courte Oreilles Band of Lake Superior Chippewa
Indians of Wisconsin v. United States,35 and Mashantucket Pequot Tribe
v. Connecticut,36 which incorporate Cabazon into the IGRA to allow
tribal gambling if not expressly prohibited by state law.37
29. 25 U.S.C. § 2710(d)(1)(B) (2000).
30. Panzer, 2004 WI 52, J 88, 271 Wis. 2d 295, 88, 680 N.W.2d 666, 88 (citing Am.
Greyhound Racing, Inc. v. Hull, 146 F. Supp. 2d 1012, 1067-68 (D. Ariz. 2001)). The majority
in Panzer stated the "District Court [in American Greyhound] concluded that IGRA does not
permit a state to enter into compacts authorizing tribes to engage in gaming otherwise
prohibited by state law." Id., 271 Wis. 2d 295, 1 88, 680 N.W.2d 666, 88.
31. Id. 1 91,271 Wis. 2d 295, 91, 680 N.W.2d 666, 91.
32. See Rumsey Indian Rancheria of Wintun Indians v. Wilson, 64 F.3d 1250, 1258 (9th
Cir. 1994); see also Cheyenne River Sioux Tribe v. South Dakota, 3 F.3d 273, 279 (8th Cir.
1993) ("The 'such gaming' language of 25 U.S.C. § 2710(d)(1)(B) does not require the state to
negotiate with respect to forms of gaming it does not presently permit."); Am. Greyhound
Racing, Inc., 146 F. Supp. 2d at 1067 (concluding that under § 2710(d)(1), "a compact cannot
make legal [C]lass III gaming not otherwise permitted by state law .... Federal courts have
adopted what the court shall call a 'ceiling' perspective, holding that [IGRA] requires
compact games to be lawful under state law.").
33. 480 U.S. 202 (1987); see supra text accompanying notes 5-6.
34. 770 F. Supp. 480, 488 (W.D. Wis. 1991); see supra text accompanying note 18. The
majority in Panzer took the position that the Seventh Circuit's application of the Lac du
Flambeau case was merely dicta. 2004 WI 52, 92 n.36, 271 Wis. 2d 295, 92 n.36, 680
N.W.2d 666, 92 n.36. It did not, however, address whether it was convincing dicta, and thus
failed to determine whether it is persuasive authority.
35. 367 F.3d 650 (7th Cir. 2004).
36. 913 F.2d 1024, 1031 (2d Cir. 1990); see also N. Arapaho Tribe v. Wyoming, 389 F.3d
1308, 1311 (10th Cir. 2004) (noting that the Second Circuit has adopted the "categorical"
approach or "Wisconsin" analysis as set forth in Lac du Flambeau).
37. As one commentator has noted, "because IGRA incorporates the Cabazon test, the
proper analysis is whether the state regulates gambling or prohibits it all together; it is not
whether specific forms of gaming violate certain provisions of state law." Steven D.
Hamilton, Note, Panzer v. Doyle: The Wisconsin Supreme Court Fires a Near Fatal Shot at the
"New Buffalo," 55 DEPAUL L. REV. 1341, 1374 (2006). For more discussion of the issue, see
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Based on its interpretation of the state constitution, the court
rejected arguments that the governor's power to negotiate compacts
with Indian tribes is an inherent power or a valid delegated power.38
Although two federal district court opinions had authorized state
governors to unilaterally sign a gaming compact and bind the state,39 the
Wisconsin Supreme Court did not find this approach convincing.
Instead it followed the approach of federal and state courts in Arizona,
Kansas, New Mexico, New York, and Rhode Island, all of which had
characterized gaming compact authority as a legislative function."0
Relying on a very formalistic notion of separation of powers under the
Wisconsin Constitution, the court stated that "committing the state to
policy choices negotiated in gaming compacts constitutes a legislative
function."41
Because the Wisconsin Supreme Court refused to characterize
gaming compact authority an inherent executive power, it also had to
address whether it was a validly delegated power pursuant to past
legislative decisions. Wisconsin's nondelegation doctrine limits the
amount of legislative power the legislature can delegate to the executive
branch where the legislature fails to provide sufficient standards and
safeguards to constrain executive officials.42 By statute, Wisconsin law
clearly made the governor the state's lead negotiator on Indian gaming
compacts and also permitted the governor to bind the state once an
agreement is reached.43 However, the court reasoned that the state
legislature had not specifically delegated authority to the governor and
Steve J. Coleman, Note, Lottery Logistics: The Potential Impact of a State Lottery on Indian
Gaming in Oklahoma, 27 AM. INDIAN L. REV. 515 (2003) (discussing the varying approaches
taken by the circuits that have addressed the issue); Amy Head, Comment, The Death of the
New Buffalo: The Fifth Circuit Slays Indian Gaming in Texas, 34 TEX. TECH L. REV. 377,
391-95 (2003) (arguing that "Congress [i]ntended the Cabazon [riationale to [a]pply to
IGRA").
38. Panzer, 2004 WI 52, 82, 271 Wis. 2d 295, 82, 680 N.W.2d 666, 82.
39. See Langley v. Edwards, 872 F. Supp. 1531 (W.D. La. 1995); Willis v. Fordice, 850 F.
Supp. 523 (S.D. Miss. 1994).
40. See Panzer, 2004 WI 52, 62, 271 Wis. 2d 295, [ 62, 680 N.W.2d 666, 62 (citing
Am. Greyhound Racing, Inc. v. Hull, 146 F. Supp. 2d 1012, 1072 (D. Ariz. 2001); State ex rel.
Stephan v. Finney, 836 P.2d 1169, 1185 (Kan. 1992); State ex rel. Clark v. Johnson, 904 P.2d
11, 23 (N.M. 1995); Saratoga County Chamber of Commerce, Inc. v. Pataki, 798 N.E.2d 1047,
1061 (N.Y. 2003); Narragansett Indian Tribe of R.I. v. State, 667 A.2d 280, 282 (R.I. 1995)).
41. Panzer, 2004 WI 52, 64, 271 Wis. 2d 295, 64,680 N.W.2d 666, 64.
42. Id. 79, 271 Wis. 2d 295, T 79, 680 N.W.2d 666, 1 79.
43. Id. 19, 271 Wis. 2d 295, T 19, 680 N.W.2d 666, 19; WIS. STAT. § 14.035 (2005-
2006) ("The governor may, on behalf of this state, enter into any compact that has been
negotiated under 25 U.S.C. 2710(d)."); see supra text accompanying note 16.
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had not imposed any procedural safeguards on its exercise, so any
compact the governor negotiated would lack the legislative imprimatur
necessary for passage of a law within the state." It bears noting that
Wisconsin statutes did not prohibit the governor from negotiating
compacts with Indian tribes. The constitutional amendments regarding
gaming may have limited the ability of the state to address certain
topics, but the court agreed to hear the case as a separation of powers
challenge rather than a challenge under the 1993 amendments. 4 Given
this, the court also reasoned that the existence of a constitutionally valid
previous statute delegating expansive authority to negotiate compacts
with Indian tribes was not sufficient to render the governor's action
constitutional.46 Oddly, at the same time the court did not condemn the
1992 compacts as unconstitutional or invalidate any games authorized
by these compacts. 7
Three state justices dissented, observing that "[w]e do not
understand how the legislature can simultaneously ratify the terms of a
compact with one hand and attack it with the other."8 Further, the
dissent observed, "[i]f the governor cannot make commitments," the
Midwest Interstate Low-Level Radiation Compact and other interstate
compacts "are necessarily invalid. 4 9  As the dissent highlights, the
majority's approach in Panzer has significant implications for the
approval of interstate compacts not only in the context of Indian gaming
but also more broadly.
Panzer presents a major obstacle for Indian gambling in Wisconsin,
a source of significant revenue for the state.' More broadly, after
Panzer, binding compacts in Wisconsin seemingly require express
44. Panzer, 2004 WI 52, 82, 271 Wis. 2d 295, 82, 680 N.W.2d 666, 82. The majority
failed, however, to indicate what would constitute adequate standards or safeguards-an
ongoing problem with using the nondelegation doctrine to invalidate grants of legislative
power to the executive branch. See Mark Seidenfeld & Jim Rossi, The False Promise of the
"New" Nondelegation Doctrine, 76 NOTRE DAME L. REV. 1, 6 (2001) (noting that courts are
unable to develop principled ways of enforcing the nondelegation doctrine).
45. For example, the court stated, "The question whether the legislature itself could
approve a gaming compact of indefinite duration is not presented in this case." Panzer, 2004
WI 52, 78 n.28, 271 Wis. 2d 295, 78 n.28, 680 N.W.2d 666, 78 n.28.
46. Id. IT 72-73, 271 Wis. 2d 295, J 72-73,680 N.W.2d 666, 72-73.
47. Id. IT 102, 112 n.46, 271 Wis. 2d 295, 102, 112 n.46, 680 N.W.2d 666, IT 102, 112
n.46.
48. Id. 186, 271 Wis. 2d 295, 186, 680 N.W.2d 666, 186 (Abrahamson, C.J., Bradley,
J., Crooks, J., dissenting).
49. Id. 187, 271 Wis. 2d 295, 187, 680 N.W.2d 666, 187 (Abrahamson, C.J., Bradley,
J., Crooks, J., dissenting).
50. An excellent discussion of its potential impact appears in Hamilton, supra note 37.
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